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Art Unit: 1789 

The 112 second paragraph rejection is hereby withdrawn. 

Claims 2-7, 10-14 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Yuan et al as evidence by Karppanen et al ( EP0948265B1) submitted by 
applicant. 

Yuan et al disclose a composition comprising sterol or stand esterified with fatty 
acids and emulsifiers. The sterol or stand dehvatives can be esters of sunflower oil, 
cotton seed oil, palm oil etc... The emulsifier can be one emulsifier or mixture of 
emulsifiers selected from the group of lecithin, monglyceride, polysorbate, sodium or 
calcium stearoyi lactylate, DATEM, glyceryl monostearate. The amount of emulsifier is 
present in the composition in amount of about 1% to about 5%. The amount of sterol or 
stand ester is from about 30-90%. The amount of the composition in food product will 
depend upon the formulation; a typical range is from about 5-20%. The foods include 
baked products such as bread, cakes, brownies etc... ( see col. 1 line 63 through col. 2 
line 25, col. 3 lines 43-62, col. 4, col. 6 lines 22-42) 

The new claims do not define over Yuan et al. The anti-staling composition 
claimed is the same as the food ingredient disclosed in Yuan et al. The amount of 
sterol or stanaol ester is about 30-90% and the emulsifier is from about 1-5%; thus, the 
combined amount falls within the claimed range. Since Yuan et al disclose the same 
composition and the composition is added to baked products; it is obvious the baked 
product has the properties claimed in absence of evidence showing otherwise. The 
emulsifier can be calcium stearoyi lactylate. The amount of emulsifier can be about 1% 
and the amount of sterol ester can be up to about 90%; thus the ratio of emulsifier to 
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sterol can be from 1 :30 to 1 :90 when 1 % emulsifier is used. The ratio can range from 
1 :6 to 1 :1 8 when the upper range of emulsifier is used. Both of these ranges include 
ratios falling with the claimed range. Yuan et al do not disclose the amount of the food 
ingredient containing the sterol or stanol ester and emulsifiers based on the weight of 
the flour. However, they do teach the amount of composition can vary depending on 
the food formulation. The amount of flour can vary depending on the type of baked 
product. For example, a known bread formulation disclosed in Karppanen et al contains 
30kg flour. If 20% of the food ingredient is used in a bread formulation containing 30 kg 
of flour, then the amount of the food ingredient in 6kg. Out of which 90% or less can be 
the sterol ester. If 90% of sterol ester is used, then the % of sterol ester is 1 8%, but if 
70% sterol ester is used, then the % of sterol ester is 14%. If 5% emulsifier is used, 
then the % of emulsifier is 1 %. Thus, the calculation based on flour or total percentage 
is readily apparent to one skilled in the art and can be readily determined without undue 
experimentation. The calculation based on flour or total percentage does not lead to a 
different product. 

In the response filed 6/29/1 1 , applicant argues that the calculation is confusing 
since there is no indication in Yuan et al that the amount of food ingredient is based on 
flour. This argument is not persuasive. Yuan et al disclose the amount of food 
ingredient used ranges from about 5-20% by weight. One skilled in the art readily 
recognizes that the amount of ingredient can be calculated using baker percentage 
which is based on the amount of flour or regular percentage based on the overall 
composition. The difference is only in the overall method of calculation and does not 
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lead to substantially difference in the amount. For example, using a typical formulation 
for bread disclosed in Karppanen et al, the amount of the food ingredient used can be 
calculated using the overall composition as well as the amount of flour. The formulation 
disclosed in Karppanen et al comprises a total of 58.04 kg of ingredients. If 20% of the 
food ingredient disclosed in Yuan et al is used, then the amount of food ingredient is 
. 20(58. 02)=1 1 .608 kg of food ingredient. If the food ingredient is made up of 90% sterol 
ester, then the amount of ester is .90(1 1 .608)= 1 0.44 kg which is 1 8% out of the total 
composition 1 0.44/58.02 X 1 00= 1 8%.. If 70% sterol ester is used for the food 
ingredient, then the % of sterol is .70(1 1 .608)= 8.1 2kg which is about 1 4% out of the 
total composition 8.12/58.04 X 100= 14%.. Thus, the calculation based on the overall 
composition or the flour give the same percent. 

Applicant states Karppanen et al do not disclose the limitations in the new claims. 
The Karppanen et al reference is only relied upon to show a known formulation of bread 
and how the food ingredient disclosed in Yuan et al can be calculated using known 
formulation. Yuan et al teach the food ingredient can be used in various known food 
products including bread. The new claims do not define over Yuan et al as set forth in 
the rejection above. Applicant points to the unexpected result disclosed in the 
specification, Yuan et al disclose the same food ingredient which can be used in the 
same type of product. Thus, it is expect the product inherently possess the same 
unexpected properties. 

Applicant's arguments filed 6/29/1 1 have been fully considered but they are not 
persuasive. 
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THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to LIEN T. TRAN whose telephone number is (571)272- 
1408. The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Humera Sheikh can be reached on 571-272-0604. The fax phone number 
for the organization where this application or proceeding is assigned is 571 -273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

September 21 , 201 1 

/LIEN T. TRAN/ 

Primary Examiner, Art Unit 1789 



